The Library of Congress’ 
EARLY STATE RECORDS PROJECT 


converted from the original microfilm held by the 
Vincent C. Immel Law Library, Saint Louis University 


through the generous support of a grant from the 


Council on Library and Information Resources 


This document contains handwritten text that may be partially illegible 
due to age, penmanship, or deterioration of the medium. LLMC has 


scanned the material in the same format and page order in which it is 
maintained in the source document taken from the collection "Records of 
the States of the United States of America, a microfilm compilation." 


* 


%. 


qs 7.2 - ссе - 70. Co ела, 


I Pitit by Dara (71 607. 


E 
x 
د‎ 


. IDAHO LEGISLATURE. : FOURTH SESSION 


x 


' MAJORITY REPORT 


COMMITTEE ON TERRITORIAL AFFAIRS, 


CONCERNING THE БЕРЕДІ. 


OP THE 


SPECIFIC CONTRACT LAW. 


5 
n 
Б 
4 
V 
1 ~ 
У 
------О------ б 
t 
E - г 


1 і - 
JANUARY 4, 1867. 


1 


E UT d EROR‏ وتو و وا 


2 
Ф 
ae 


E 
- 


u 


REPORT. 


Мв. PRESIDENT:—The committee to whom was referred the 
resolution : 

* Instructing the committee on Territories to inquire into 
the expediency of repealing the Specific Contract Law, now in 
force in Idaho Territory.” 

Having had the same under consideration beg leave to sub- 
mit the following report, in which are embodied the reasons 
for the repeal of the act entitled an act, ,هغه‎ denominated the 
‘Specific Contract,” ete., show that the act of the legislature 

assed at the session is in conflict with the legislation of 

ongress, which declares United States notes to be a legal ten- 
der at their face, in payment of all debts. In the issuance of 
treasury notes, SOY called greenback,) provided for 
under the laws of Congress, it is provided that such notes shall 
be “lawful money and alegal,tender in payment of all debts 
public and private, within the United States—except duties on 
iinposts and dues and interest on the publie debts.” 

he constitutionality of this law of Congress has been ad- 
mitted by all the State courts that have ever passed upon the 
law, and it would be surplusage to argue a question so univer- 
sally conceded. l 
he law of Congress is very broad: It provides such notes 

shall be a legal tender for ali debts. Ав obligation to pay a 
certain sum of amoney is a debt; to agree to pay a certain sum 
of gold: coin js also a debt. No one will dispute that gold coin 
is money} judgments are debts; debts are the resnlt,of con- 
tracts, when. the quantity is fixed aud specitied. . These defin- 
itions аге, taken, by all good jurists, and in a-popular sense may 
bé more but, nat, less comprehensive. ,, ES Sra 
Ош Specific Contract Law provides, * That in an action on 
4, contract or obligation in, writing for the direct paymert of 
Money, madê payable in any specified kind of ‘money ов cur- 
tency, judgment, for, the; plaintiff, whether the same be hy 
default or after verdict, may follow the'contract or obligation, 
and bé made payable in the kind of money or curreney speci- 
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fied егеп. Апа the law further provides that the execution 
shall state the kind of money or currency in which the judg- 
ment is made payable, and shall require the sheiff to satisfy 
the same in the kind of money or ештепеу in which said judg- 
ment is made payable, and the sheriff shall refuse payment 
in any other kind of money or currency ; and in case of levy 
and sale of the property of the judgment debtor, he shall re- 
tuse payment from any purchaser at such sale in any other 
kind of money or eurreney than that specified in the execu- 
tion. . 
Now the obligation or contract contemplated in this law 
though it may be for gold coin is a debt in every sense of the 
word. The law might as well read—that any contract or ob- 
ligation in writing for the payment of debts made payable in 
any particular kind of money or currency &oc., judgment shall 
be rendered for the same kind of money, currency, «сс. 

An obligation or judgment for a specified number of dollars 
is a debt; and the character of debt follows as a matter of 
course as fully where payable іп a particular kind of money 
as if no particular kind of money had been specified. 

Our Legislature has undertaken to make a distinction be- 
tween gold and legal tender notes by denominating gold as 
“money, and legal tender notes as currency. Congress lias said 
that legal tender notes are money and shall be taken at their 

‘tace in payment for al debts, «е, IT Congress—(which all 
admit) —has the right to say what shall be money, and fix the 
denominative vatue—then the Legislature of- the Territor y, Ву 
saying that gold coin shall be denominated money, and legal 
tonder notes 08261167, and make debts parane in kind; have , 
passed.a law in eonflict with the law of Congress. The Legis- 
lature, by the Specific Contract law, prohibits the sheriff from 
taking legal tender notes or any thing else but gold coin on a 
debt expressed to be payable 'im gold. “Lhe two laws ther 
stand thus. ‘The Jaw of Congress says legal tender notes shall 
be taket at: their face in payment tor, all debts. The law of 
Idaho Тек огу says that legal tender notes shall not be taken 
іп vaymént for debts payable ің gold соны ^ " ^ * oo, 
` Supposc-the-sheriff has an DA issued upon а gold coin 
judgment as" provided by our Territorial Jaws—commandmg 
him to levy upon the property óf the'defendants, arid make the 
Money and’ pay over the amount óf- the piment i uideo, 
"andthe sheriff in locking after ‘and selzing the property of the 
deferidant, finds fivé hundred, dollars, E RA pay thejudy-— 
ment, іп legal tender nofes.- T Нә nó qbliged: ما‎ seize: them? 
„Avd if во seized, -can Не In accordance туі his duty under tlie 
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law as it now stands, exchange or sell them for what they will 
bring in any other kind of money? We think not. 

The common and statute law require that money seized upon 
by the sheriff shall be applied in payment of the judgment, 
and it makes no difference whether it is gold or legal tenders. 
Congress has fixed the value—and that value must be returned 
—neither the sheriff nor the Legislature of a Territory can 
change it. 

If the Legislature ean change the law or written contracts 
as they have undertaken to do—they cau go still further.— 
They can say that all contracts not specified shall be considered 
as contracted upon a gold basis and such debts or judgments 
shall be for gold coin, and we are not without a precedent, for 
our memorable predecessors that first passed this law, provided 
that judgments for unhquidated damages might be declared 
for in gold coin or currency at the option of the plaintiff. 

But we are told that the Supreme Court of California have 
hold their specific eoutract law, (of which ours is а copy) con- 
stitutional and their courts enforce it. We grant it; and 
whilst we have a gieat deal of deference for the wisdom and 
ability of the learned yudges who compose that Court, we have 
thé pleasure of pointing to the dissen’ing opinion of one of its 
most distinguished members, as the best and most logical ar- 
gunients in the case. And we also point with much gratifica- 
tion to the decision of the Supreme Court of Nevada, and may 
also refer to the decision of the Supreme Court of the State of 
Michigan, in wluch both of these Courts hold that such a spe- 
cific contract law is in direct conflict with the law of Congress 
aud wholly void. The weight of authority which is always con- 
sidered a guide with jurists and legislative. bodies, is against 
the decision of the Supreme Court of California. Mr. Justice 
Bronson fully and incontrovertibly, answers the arguments of 
the California Conrt. - 

Justice Bronson says: “ We are told that two kinds of eur- 
rency exist, and that both are different in intrinsic value. 
Granted as а fact; yet in the eye and judgment of the Jaw, for 
the purpose of discharging debts not excepted in the Act of 
Congress, they are identical, rather equivalent. 

“ By-positive law a legal equality is established between.-the 
metallic coinage апа’ the paper. currency of the Government, 
and-I hold that judicial inquity 18 поё admissible to-make any 
distinction between them, .where;the. debt or obligation is ex- 
pressed in Federal money or enrreney. .Casuists may-attempt 
to discriminate, but their-logie will limp and halt. 
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the fineness of its metallic currency, yet debts contracted, 
while the standard of weight is say one hundred grains to the 
dollar, may be discharged by the new coin, thoush decreased 
im intrinsic value to а staridard below one hundred; we pre- 
sume this will not be denied. Indeed' such fact is part of the 
history of our Government. Yet we have heard no complaints 
on that ground. We have not read of any objection to the 
exercise of the power. 

~“ The first silver dollars eoined іп 1794 weighed each four 
hundred and sixteen grains; in 1837 the standard weieht of 
the silver dollar was reduced to four-hundred and twelve anda 
half grains. 

“In 1884 the weight of fine gold to the dollar was reduced, 
and in 1837 the standard of weight was insignificantly ad- 
vanced to the point at which, we think, it now stands, namely, 
а nominal fraction over twenty-three grains. 

“Take an illustration. А borrows from В one thousand 
dollars in gold, and agrees to pay it 1n one year, gold coin alone 
being eurrent, legal tender, the standard weight of the gold 
dollar at the titie of the contract being fixed by law at twenty- 
five grains, but before the day of payment, Congress by law 
reduces the standard weight of the dollar to twenty grains, but 
making it a legal tender, cannot the debtor discharge the debt 
with the new ccin, although of less- intrinsic value than the 
coin he had of bis creditor? We hold that he can; becanse 
the creditor is bound to rézeive the public cnrrency, and bo: nd 
to receive it at its legal value. Жа lex seripta est. (1 Bouv. 
L. D. 358.) % : п" i 
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* ж it is said Congress haş made both gold and United 
States notes a legal tender, and a debtor may waive his right 
to pay in notes and рау in. gold coin. "That nobody disputes. 
If any man owes а debt he may pay it im gold if he likes to do 
80, and has the gold wherewith to pay. The State could not 
prohibit him from so doing. But those who talk about-a 
waiver under the provisions of the State law, do not seem. to` 
understand the meaning of the term they use. A waiver is 
defined to be “the relinquishment or refusal to accept оѓ: а 
right.” ‘Now in all, or at least most of these contracts niade 
under the Specific Contract. Act, the debtor, binds himself at 
the very inception of the debt that he will pay in gold and not 
in paper money. Then if the contract isa legal one, he never 

did have the right or power to discharge his debt ir paper | 
money. қ = b 
SE Why, then, talk about waiving 4 right he never possessed * 
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It is true that when а new note is given for an antecedent debt,‏ 
it night, with propriety, be said that if the old debt was pay-‏ 
able in money generally, and the HEW note stipulated for pay-‏ 
mentin gold coin, this would be a waiver ct a pre-existing‏ 
right. But in most cases gold notes are made for a considera:‏ 
tron which passes when the note is exeeuted. In such case the‏ 
debtor (supposing the State law to be vahd) never possessed‏ 
the right to pay in anything but gold. How could he waive a‏ 
right he never possessed? The use of this term is simply an‏ 
evasion of the true issue. The true question is this: Cau а‏ 
State Legislature license two of its citizens to contract that a‏ 
positive law of Congress shall be inoperative and void so far as‏ 
it affects their pecuniary transactions? The proposition put‏ 
in plain Enghsh would be laughed at IIenee the necessity of‏ 
covering.it up and concealing the trus point by the use of false‏ 
terms.‏ 

““Еһеге сап be no doubt, as a general rule, that а man may, 
iu à civil action, waive most of his rights. But parties to 
actions cannot waive the rights of strangers nor supersede thé 
laws of the land. 

“Та those States where they have statutes making notes 
given for usury and on gaming considerations void, one who is 
sued оп snch notes may fail to answer and thereby waive his 
right to make such defense. © 

* Dut suppose a ease where a party gives а note for usury or 
for а gaming" consideration, and- inserts a cleusd in the note, 
whereby he agrees not to plead the nswions or gambling cot- 
sideration of the note as a defense. When һе is sued he does, 
notwithstanding lus promise to the contrary, plead usury or 
gaming, as the case may be, and the other party puts in his 
replication adunitting the ilegality of the consideration, but 
setting up.this special contract not to put in the plea of such 
illegality, would not suth a replication be received by any 
Court as a pleasant jest rather than а serious defense? Is there 
a lawyer in the world, having a particle of common sense or 
the least regard for his character and reputation, who would 
attempt seriously to support such a pleading by argument? 
Алу lawyer would say at once, this is absurd. 

“Two people, by their private agreement, cannot suspend 
the operation of a positive statutory enactment. Yet is not 
thet ease precisely the same as tlie one unger consideration, 
with this exception ? қ 

- “Jn the ease put, the parties, upon their own authority, at- 
te npt to suspend the operation of a publie Act. 

“Tn this саве two parties attempt to suspend or modify the 


E 


Б 


Xoq ود‎ тез ж чна کد‎ 


oes 


-en ә 


[9] 


ee‏ پک وي تر وسو پر ي 
operation of an Aci of Congress and plead a license of the‏ 
State for so doing. i‏ 

* Another instance, a party wishing to raise money, mort- 
gages his estate and agrees in the instrument of mortgage that 
if the debt is not paid at maturity he will waive his right to 
redeem, and the title of the estate shall thereupon pass abso- 
lutely io the mortgagee. There is no express law forbidding 
such contracts, but they are thought to be hard, unfair and op- 
pressive. Courts have universally disregarded such agree- 
ments (or waivers as perhaps respondents would rather call 
them), aud allowed the mortgagor to redeem on equitable 
terms, although the debt was not paid or tendered at maturity. 

* These examples show that Courts do not regard or enforce 
contracts made either in violation of public statutes or in vio- 
lation of publie policy.” 

As to the law of this ease we have said more than we in- 
tended to, and we believe enough. to convinee every rational 
man of its absurdity. If a case shall ever go to the Supreme 
Court of this teriitury we have no hesitancy in saying that this 
law will be decided as it has been in every other case “ except 
California," as invalid and of no binding force. But there are 
other ressons why this law should be repealed. It gives the 
power to work the exelusiou of the eurrency of the nation 
trom free and active circulation among the people, permitting 
cipitalists to declare for their own. gain, what shall and what 
sali uot be ased by the people as a cirenlating medium in 
payment of their debis. Ccngress has the right to com money 
and fix the value thereof. А the States have conceded this 
right, and Congress has ever exercised it. To acquire and to 
adopt the laws of Congiess is noi only the pledge but the 

Мити duty of every State and Territory, and all the citizens 
i£ the United States. АП such laws as the one we now ask 
ә repeal stand in direct antagonism to the law of Congress 
~ nd had such a law been practically extended through the At- 
antic. States, and aéquiesced in by the people there as it has 
veen by the people on this coast, it would have deeply wound- 
ed, if not wholly paralyzed the nation’s power during her long 
and protracted struggle for national existence. The difference 
in dealing in money between the two sections (f country 1s 
very material The people of the Atlantic States say that 
gold is a marketable commodity, and currency the standard 
alue. Gold із vot needed then at-all and does not-enter their 
business trausaetions, except that when they. have to pay du- 
ties on imparts or for goods in a foreign market, they دع‎ & 
breker and buy it, not treating it as money but buying it in 
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bars or ingets as they would buy gram or cotton, If we 
go into New York to buy goods-and offer to pay with.gold 
Whéther coined or not, the trader will indeed take it,nót as 
money, Бағ as he would exchange for any other equally con- 
venient commodity which he could conveniently and at all 


· times convert into money. But what does he do with it? pay 


it out in his business—not unless he has taxes or, imposta to 
зау. He immediately sends it to a broker and sele it for. what 
fio calls тібпеу, exactly as he sells the goods which he.traded 
for it. He does not want ıt and would not take it except for 
accommodating and as he would take any other property that 
might be offered him for his goods which he could with, the 
same convenience turn. info money. Gold everywhere inthe 
United States, except on this coast, is a mere commodity in 
the market, aud is treated as nothing else, while the national 
currency is treated as, and for all practical purposes, ів the 
only money. On this coast, and nowhere else, the eurrency.is 
a marketable commodity, and gold is treated-as the.only.money. 
In New, York the price cf gold is quoted ; in San Francisco 
the přicewf greenbacks is quoted." It is well understood, that 
the moneyed power of this coast is centralized at. San -Eran- 
cisco. ` They are the friends of the specific contract Jaw, and 
máy be divided into two.classes—the ,money lender and the 
importer.” The’ reason that the, banks, brokers and „money 
. 11067 is in favor of a wietallic currency is this; if gold 6 
“the circulating medium, then every body must have gold to 
ре аа debts rand buy what they want. The. people will 
havê. a nióre limited supply of money; the demand will be ` 
greater, and the rates of. interest much higher. «On, the other 
Rand, if paper money is the basis оҒаП transactions, ће gold 
producer’ will ‘receive the difference between his gold: and pa- 
pe? money; labor and all productions and mauutactures will 
_gomnidnd higher prices د‎ ntoney will be plenty in the hands of 
_the peoplé, and eastern capitalists will bring, their money here 
üud loan it at half the rates now obtained by our money lend- 
ers, "The other class of persons, the importers, by-selling their 
goods for gold and makiug all debts payable-m gola coin; are 
lwWays able to pocket the difference between geld and paper 
money, and at the same time,demand high prices for their 
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~' At the time that legal tender notes, were ‘issued by: the-gov- 
ernnient à meeting of bankers and importers was held in San 
‘Francisco “to determine what, should фе the: character of-the 
currency, on this coast, At that meeting it was determined to 
reject, the national paper and to deny. credit to ځلھ‎ who should 
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рау their past indebtedness in -paper money. It was- further 
determined 46 publish such persons if any there should be, 
And the newspapers ‘of California atid Oregon continue to 
bear evidence of this fact. even to this day. 

The same honorable gentlemen, at that precise period of 
tinte, were largely indebted in the eastern cities for the goods 
which they claimed-their debtors and customers should pay for 
in gold, art! the importers’ debts were created when gold and 
silver were the only tender recognized. But not one dollar of 
their own debts did they pay in gold. They. went into the 
market when gold was two аге and forty per cent., and 
with this same gold which they had extorted from their cus- 
tomers bought paper, and with paper money they paid their 
debts, and were neither denied credit nor published for re- 
pudiating their moral obligations—and this rule of what they 
САН fair dealing, continues to this day. There is not a single 
merchant on this coast that demands gold for his wares, but 
what sells the gold for paper, pockets the difference, and pays 
his debts in’ the Atlantic States in paper money аб its face. 
One handred millions of dollars and over, ‘through this nefa- 
rious scheme of speculating in Government money, has gone 
directly into the pockets of the importers and money loaners. 
They шау be all patriotic citizens; we doubt not they are, for 
they have winked at the laws of Congress, speculated upon the 
confidence of Government money, made the rich richer and 
the poor poorer. 

е are often told that paper money will be inflated and 
contracted, and we are always liable to have a fluctuating or 
depreciating eurreney. If we take greenbacks for а. dollar 
to-morrow as well as to-day, and so on for all time, then there 
is no fluctuation or depreciation in the price of the money. 

Prices of commodities may go up or may go down, and in 
that way, if the supply ot demand of money is greater or less 
than the demand, currency is said іс be contracted or ex- 
panded more than the public necessities require. There is no 
rule for the contraction or expansion of paper money which 
Will not equally apply to а metallie currency. This question 
of inflatüre and contracture is within the control of Congress, 


‘and these dangers will be understood and strictly guard 


But to take the condition of onr own Territory. If there 
ever was anything {6 іпейе the рео le to adopt the na- 
tional eurreney, our condition certainly demands it the most. 
We have no other kind of money, atid the question, if fairly 

is, Shall we have this money, or shalt we have по mone 


atall? There-is somie’ exception, it is true, ir the northern 
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art of the Territory, but in this portion of the Territory there 
is nosuch thing as gold or silver coin in circulation. The few 
dollars in coin that find their way here are gobbled up and 
laid away, or sent off to pay debts in our neighboring States. 
Of ail the substitutes that have ever been used for a circulating 
medium, there are none so dangerous and wasteful as gold dust. 
The adulteration and mixing of gold dust has become so coni- 
mon that no pure gold dust is now in circulation. It is all 
valued alike, and» several dollars per ounce more than it is 
really worth. Noman can сап judge or determine its real 
value. Іп consequence of во uncertain a value, merchants 
have increased the prices of all articles, and wares are now 
high enough to pay a fair profit if paid for in legal tenders at 
their face. Repeal this law and we put merchants and the 
business of our country upon a legal tender basis. The cur- 
rency of the nation will flow in here, gold dust will be bought 
for what it is worth, and prosperity and thrift will inevita- 

bly follow. Р 

All of which is respectfully submitted. 
Е. A. STEVENSON, 

W. H. HUDSON. š 
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